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From the Comprehensive Child Development Act 
to CAPTA (Child Abuse Prevention Treatment Act):

•1971 – Nixon vetoes the 
bipartisan Comprehensive Child 
Development Act 

•1974 – CAPTA enacted: 
consecrates the child welfare 
system in federal law, one of the 
largest open ended entitlement 
programs for low-income children





Mandatory 
Reporting Does 
Not Improve 
Population Health 
Outcomes

FAHERTY, ET AL., ASSOCIATION BETWEEN PUNITIVE POLICIES AND NEONATAL 
ABSTINENCE SYNDROME AMONG MEDICAID-INSURED INFANTS IN COMPLEX 
POLICY ENVIRONMENTS. ADDICTION, 2022

THOMAS, ET AL., DRUG USE DURING PREGNANCY POLICIES IN THE UNITED 
STATES FROM 1970 TO 2016. CONTEMPORARY DRUG PROBLEMS, 2018

CARROLL, THE HARMS OF PUNISHING SUBSTANCE USE DURING PREGNANCY. 
IJDP, 2021

ROBERTS, ET AL., FORTY YEARS OF STATE ALCOHOL AND PREGNANCY POLICIES IN 
THE USA: BEST PRACTICES FOR PUBLIC HEALTH OR EFFORTS TO RESTRICT 
WOMEN’S REPRODUCTIVE RIGHTS? ALCOHOL AND ALCOHOLISM, 2017

Punitive Policies Associated with:

• No Improvement in Birth Outcomes

• Increased Odds of Neonatal Abstinence 
Syndrome

• Increased Odds of Low Birth Weight 

• Increased Odds of Preterm Delivery

• Decreased Odds of any Prenatal Care

• Decreased Odds of APGAR 7+

State Policies on Drugs and Pregnancy have 
Increased and are Increasingly Punitive



“Test and Report”
Provider Culpability

HHS 2020 https://www.childwelfare.gov/pubs/factsheets/cpswork/;   Edwards F et al, Health Equity, 2023; AAP 2015 
https://pediatrics.aappublications.org/content/135/5/948 

Most child welfare reports (<1yr) 
originate from medical professionals 
during birthing hospitalization

Health Professional Reporting increased 
400% in past decade

Driven by (misuse of) urine drug testing

Compounds racial inequities

https://www.childwelfare.gov/pubs/factsheets/cpswork/
https://pediatrics.aappublications.org/content/135/5/948


Assessment: 
Screening and Testing



What is a Drug Test?

Presumptive

• Point-of-care
• Elisa
• Rapid and Cheap
• Results Binary

Definitive

• Gas Chromatography / Mass 
Spectrometry

• Costly and Timely
• Results specific and quantified 



Moeller KE, Mayo Clinic Proc, 2008

Presumptive Drug Tests: Poor Quality 
Information



False Positive, True Positive, and the 
Potential for Misinterpretation



Drug Tests: Poor 
Quality Information 
that is Misinterpreted 



Drug Tests: Overused and 
Misinterpreted 

 Drug Testing NOT required in CAPTA and NOT criteria for 
reporting

 Professional Society Recommendations are Clear:
Drug Test NOT an Assessment of Addiction
Positive Drug Test NOT sign of health or ill health
Positive Drug Test NOT evidence of harm 
Positive Drug Test NOT criteria for discharge

Consent Required for Testing

“Equating a positive toxicology test with 
child abuse or neglect is scientifically 

inaccurate and inappropriate, and can 
lead to an unnecessarily punitive 

approach, which harms clinician-patient 
trust and persons’ engagement with 

healthcare services.”   

ASAM Public Policy Statement on 
Substance Use and Substance Use 

Disorder Among Pregnant and 
Postpartum People, 10, 2022

“Test or Talk: Empiric Bias and Epistemic Injustice” Terplan M, AJOG, 2022



Screening vs. 
Testing
Professional 
Society 
Recommendation
s

• Universal Screening:
• Recommended 

    (ACOG, ASAM, SMFM, AAP, SAMHSA, CDC)
    Voluntary 
        (ACOG, SAMHSA, CDC)

• Testing: 
• Not Recommended

Not an appropriate measurement of addiction 
Consent Required 
    (ACOG, ASAM, SAMHSA) 





“Better Safe 
Than Sorry”? 
Child Welfare 
Report and 
Consequence 
for Drug 
Exposure 

20% children experience abuse or neglect in out-of-home 
placement

Mental health and somatic conditions greater among 
children in foster care compared to general population

Toxic stress: The physiologic result of physical of 
dangerous, recurrent, or prolonged experience of trauma 
caused by the initiation of the stress response without the 

protective existence of a compassionate adult

Non-death Loss and Grief in Foster Care

Dorsey S, Journal of Child & Family Studies, 2012; Jonkowski MK, Child Maltreatment, 2019
Forkey HC, J of Child & Family Studies, 2016; Mitchell MB, Child Adolesc Soc Work J, 2018



The fetus does 
not know if the 
exposure is 
prescribed, used 
as directed or 
misused, legal or 
illegal, natural or 
synthetic



Substance Use in 
Pregnancy and 
Subsequent Child 
Maltreatment: 
Where is the 
Evidence?

❑Substance-exposed 
infants have increased 
likelihood of child 
welfare involvement

❑No strong evidence of 
substantiated 
maltreatment

❑Overall literature is of 
poor methodological 
quality





Birth is not Safe for People who use Drugs

Discrimination is a Patient Safety Issue

“The laws, regulations, and policies that 
require health care practitioners and 
human service workers to respond to 

substance use and substance use disorder 
in a primarily punitive way, require health 

care providers to function as agents of 
law enforcement.” 

ACOG, Opposition to Criminalization of 
Individuals During Pregnancy and the 

Postpartum Period: Statement of Policy, 
11, 2020

https://www.movementforfamilypower.org/
Art: IG: @celestialhearetbreak 

https://www.movementforfamilypower.org/


Pregnancy and Addiction: Mutual Mistrust

Provider
• Mistrust (often) misplaced
• Rooted in discrimination and 

prejudice
• Consequences of misplaced trust 

are minor

Patient
• Mistrust warranted by people who 

experience oppression
• Legitimate: historic memory and 

everyday discrimination
• Consequences of misplaced trust are 

severe

Power Differential
Risk/Vulnerability Different

Responsibility for Overcoming Mistrust Rests with Providers



Thank You mterplan@friendsresearch.org

Doingrightbybirth.org

mailto:mterplan@friendsresearch.org


Report to State 
Central Registry

Screen Out

Preventative 
Services

No Services

Investigation

Substantiated 
Abuse or Neglect

“Voluntary” 
Services

Court Petition

Court-Ordered 
Supervision of 

Family
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Test

Figure Courtesy of  
Yuan He MD



Measurement and Context



● Innovative  LEGAL 
CASES 

● CHANGING POLICY
 
● BUILDING NEW 

POLITICAL POSSIBILITIES 



INNOVATING LEGAL CASES

Innovating he most sophisticated 
and strategic legal cases with bold 

vision, meticulous detail, and 
unparalleled knowledge. 

OUR APPROACH

CHANGING NARRATIVES

Challenging how lawyers communicate 
and to whom that communication is 

accountable. Shifting assumptions about 
the purposes and effects of the criminal 

punishment system.

BUILDING MOVEMENT-LED 
POLICY

Leading a transformative, 
care-based safety agenda and 

helping communities design and 
scale evidence-based alternatives 

to incarceration.



Over 50 cases won in 20 states, we have 
freed 100,000s of people from jail cells and 
convictions, that protect eligibility for driver’s 
licenses, employment and welfare programs. 

In addition to the $50 million we have 
returned to our clients, we’ve prevented 
hundreds of millions of dollars in court debts 
and bail bond fees.

50 WINS

20 STATES

50 MILLION





Why Family Policing and 
Not Child Welfare System?

“The idea of family policing isn’t a 
recent development. Historically, 
Black and brown  communities 
have always perceived social 
workers and the foster system as 
another form of law enforcement 
that surveilled, criminalized, and 
investigated their families.” – 
Brianna Harvey



The Paradox of Protection

Today, caseworkers are not only expected 
to navigate  this  paradoxical  role as  
helper and investigator;  they must also 
navigate multi-system partnerships 
between departments  and agencies 
within  the larger  “Child  Welfare” 
system that have  historically ignored  
family autonomy.  These systems include 
punitive institutions like  the  courts and  
police departments. (Roberts)



The Paradox of Protection

● Joint Investigations/Training
● Special Police Units/ MultiDisciplinary 

Teams 
● Normalizing Policing and Investigation 

as the Primary Intervention  

(Cross et al. 2015; Cross, Finkelhor, and 
Ormrod 2005).
(Roberts 2002; Kim et al. 2016; Wildeman et 
al. 2014)



Policing not Protecting 

Funds Continue to Flow to 
Investigation, not Material Support 
The terms family “policing” and family 
“regulation” are neither provocative nor 
hyperbolic. It recognized the 
constrained capacity of frontline 
workers to provide treatment, support, 
or material resources to families and 
the predominate investigatory role.  



The Trauma of Removal



The Birth to Criminalization Pipeline



The Birth to Criminalization Pipeline



We are not Preventing Abuse

○ For example, a study of Baltimore, Maryland found that 
sexual abuse in foster placements was substantiated at four 
times that of the general population. (Trivedi at 542). A 
similar study from Indiana found that physical abuse in 
foster placements occurred at three times the rate of the 
general population, and sexual abuse at twice the rate of the 
general population.26  

a. Research shows that expanding the child welfare system 
has done little to nothing to actually protect children from 
serious harm. In fact, research shows that each additional 
$1,000 that states spend on public benefit programs 
annually per person living in poverty is associated with a 
7.7% reduction in child fatalities due to maltreatment. 
Public benefits are also positively associated with 
reductions in foster placements (Puls, 2021).

b. There is no evidence to prove that expanding mandated 
reporting laws are actually protecting children.



Where are medical providers? 





You are the 
connection



What can you do? 

If 
When 
How 



What is informed 
consent?  







@upendmovement
@operationstopcps

@movementforfamilypower

@accountablecommunities

@Blu4Black

https://marylandblackperinatalhealt
hrjsummit2024.splashthat.com/

@bmorehrc



GET INVOLVED!
1. Change your hospital Policies
2. Advocate to end Policing 

Partnerships
3. Provide Care!
4. Are you still curious? Interested 

in building? 
erin@civilrightscorps.org
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The Better Together program provides
families with individual support,
including:

A Lawyer 

Help with Understanding Your
Rights and Responsibilities

Help with Housing Issues

Referrals for Substance Use or
Mental Health Treatment

 
Help with State Benefits

 
Supplies for Your Newborn or
Children

 
Accompanying Parents for Home
Inspections and Visits from CPS

Creating a Plan for Your Children
to Remain Home Safely

Other Services That Your Family
May Need

(410) 368-0426

www.opd.state.md.us/bettertogether

219 E. Redwood Street
Suite 900
Baltimore, MD 21202

HOW TO GET CONNECTED

opd.bettertogether@maryland.gov

Hours: Monday - Friday
9:00 AM - 4:30 PM

Our Parent Advocates have firsthand
experience with CPS. They provide parents with
support and resources to help them through
the process.

Our Social Workers work closely with parents to
identify programs, resources, and supports to
overcome family challenges. The goal is to
directly tackle those issues that could lead to
CPS removing the children. 

Our Attorneys provide legal advice and may
provide direct legal representation to families
at risk of having their children removed and
placed in foster care.

The Better Together Early Family Advocacy Program is
part of the Parental Defense Division (PDD) of the
Maryland Office of the Public Defender in partnership
with the Association for the Public Defender of
Maryland, Casey Family Programs and the
Administrative Office of the Courts' Juvenile and
Family Services.

PDD works to prevent family separation and, where
families are separated, advocates for reunification of
children and their parents.

The Better Together Program
supports families facing
investigation by Child Protective
Services (CPS) before a case is
opened in court, and pregnant
women likely to face CPS
investigation at birth. We provide
legal assistance, community
services, and peer support to
prevent CPS from removing
children from their parents, and
keep children in the home with
their families whenever possible.
Our team of lawyers, a social
worker, and parent advocates
work with parents to solve
problems that could lead to their
children being removed.

OUR SERVICES

OUR TEAMABOUT US

If a child is ultimately removed, parents working with
Better Together will receive representation from the
Parental Defense Division of the Office of the Public
Defender moving forward.
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